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Abstract: My article touches upon the issue of the legal person-
ality of man. The development of modern technologies allows us
to use new treatment methods and to make experiments on the
human body. Another consequence of biotechnomedical progress
is the fact that people become confused, and they do not have
any support in the laws. Genetic possibilities have led to an
obliteration of the boundaries between the technique of artificial
creation of a man and the nature of the human species. In terms
of the biotechnomedical progress the important question arises if
the protection of human life should be applied to all cases?

1. Selected cases of biotechnomedical progress

The development of biotechnology has lately become more and more important. Es-
pecially in recent years, science has been developing very quickly. The term ’biotech-
nology’ is derived from three Greek words: bios (biology), technikos (art) and logos
(study). Biotechnology is the application of scientific methods for the development of
materials, i.e. using biological agents to acquire goods and services. The range of ap-
plications is constantly expanding and is not confined only to genetics and cloning. It
also covers production of prosaic products such as antibiotics, fermented food, bread,
beer, and many others. Social expectations also change along with the development
of biotechnology, in terms of how we treat and use our body. According to Bauman
(2006) the status of health criteria has changed and become vague and uncertain.
New therapies come into existence every day. as there are more and more reasons to
intervene. The perception of disease, which is seen as an inseparable life companion,
is different too. Medical sciences offer a greater range of treatment and life prolonging
methods (e.g. transplantation). Despite the undeniable achievements in improving
the quality of life, biotechnomedical advances cause people’s anxiety. According to
Habermas (2003), the development of genetic engineering obliterates the distinctions
between subject and object, which may be hazardous to the ethical self-knowledge of
the species.

Biotechnomedical progress determines the lines of the state policy (Breczko, 2011).
Foucault drew attention to the evolution of policy in the second half of the eighteenth
century (Revel, 2002). He also took into consideration the emergence of other tech-
nologies of power, which are not addressed to the individual ’body of an individual’,
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but to the collective ’body of the people’ (Gawin and Uzarczyk, 2010). He conceived
the population as a standalone entity, ’social body’, the control of which takes place
from the very beginning by means of the central institutions of a state, by demo-
graphic data capture, noting down indicators of disease or life expectancy, etc. Only
then, according to the French philosopher, there is a possibility to determine the ap-
propriate standards for the protection of life (Lemke, 2010). Nowadays, biopolitics
(the policy dealing with the body and life) also arouses great interest. The politics
includes state interference in determining the criteria of human life that should be
protected, excluding from it the so-called ’bare life’ (Agamben, 2008).

Biotechnomedical progress in Poland sparked large interest in bioethics – a term
which has recently appeared. In general, we can say that this is a branch of ethics that
takes into consideration bios, which means ’life’. According to Ślipko (2012), bioethics
is a section of philosophical detailed ethics, which is to determine the assessment and
standards (rules) important in the field of moral human actions (acts) that intervene
in extreme situations related to the onset of life, its duration and death. Thanks to
bioethics a separate discipline of ethics has emerged, but in terms of methodology it
is still based on regulations of philosophical study existing in ethics.

Biotechnomedical progress resulted in forming biojurisrudence. The term is de-
rived from the Greek words bios, meaning life, and the word iurisprudentia, which
in Latin means wisdom of the law. The subject of biojurisprudence is those parts of
biotechnology and biomedicine that relate to human life and the life of nature. They
need to be controlled by biolaw in order to protect them from risky experiments with
unpredictable consequences (Tokarczyk, 2012). Biolaw is a new field of law, which
was formed in Poland as a result of biotechnomedical progress. The main problems
with the application and creation of biolaw are caused by the lack of a homogenous
axiology. These difficulties fester in democratic societies that allow pluralism of views,
and create law based on the consensus of the majority.

2. Escalation of human subjectivity

Each organism is built on the basis of the biological information needed for its creation
and keeping it alive. Life as we know it is defined by genomes. To understand the
underlying phenomena of human life we need to put our knowledge in the context of
a complete system – the genome – which is a set of molecular instructions contained
in the nucleus of every cell (Watson and Berry, 2005). Most genomes are composed
of DNA (deoxyribonucleic acid), but some viruses have genes constructed from RNA
(ribonucleic acid) (Brown, 2012).

DNA is the universal language of all living things. It is stored in the seemingly
unbreakable code, which on the one hand, is disarmingly simple (consists only of four
letters), and on the other, so complicated that it will take many more years before
we discover all its secrets.

I will not go into details of its structure, but to understand its application we must
have some basic knowledge and vocabulary. DNA can be thought of as a double helix,
a kind of ladder (Watson, 1995), with pairs of compounds: A (adenine) is combined
with T (thymine), and C (cytosine) with G (guanine) on each of its levels. The levels
are supported on a structure consisting of a series of sugars and phosphates. In the
case of the human genome, the DNA ladder consists of 3.1 billion levels. A gene is a
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DNA segment containing information which has a specific function in the organism.
The genome of every cell in our body is identical. Cells use different sets of genes

and, therefore, differ from one another. The resulting fertilized zygote already has a
unique genetic code. With the division of the cell the entire genome is copied. Each
of them has in fact, as noted by Watson, two genomes – one from each parent. Two
copies of a chromosome equip us with two copies of the genome (Watson and Berry,
2005). At the initial stage, errors in copying DNA sometimes happen. The harmful
effect of environmental factors (radiation, tobacco smoke, alcohol) increases the risk
of their occurrence.

Since every cell in the human body contains the same genetic code, we can say
that man is nothing else but a duplicated genome producing cells (actually a two-
genome), which is centrally controlled by the brain, and run by the drive mechanism of
the heart. In each genome there is genetic information about its ancestors. Human life
is, thus, a process that has a beginning and an end, while, the information contained
in the genome can be passed to future generations.

As a result of fertilization development of passes begins followed by periods: em-
bryonic, fetal. After the birth, man is subject to further changes: growth, develop-
ment, maturation. Then the process is reversed and man grows old, and in the end
– dies. The dream of developing methods to overcome death and preserve this life
seems unreal. However, scientists are looking for ways to prevent the gradual loss of
physical fitness that would enable writing a new end of art1.

By the way, why do we grow older? After all bacteria enjoy an endless life – if they
have a sufficient amount of food. But complex organisms encounter some limitations.
Every day millions of cells are killed in our body, but the body also creates new ones.
Copying genome carries the risk of error. The aging of multicellular organisms thus
involves an accumulation of faults in different cells. Damages can also arise because
of environmental stimuli. Organisms living too long are also a contradiction to the
theory of evolution. Natural selection requires intensive reproduction and diversity;
therefore, it seems to favor the evolution of biological improvements that increase
reproductive success in early life stages of the organisms (Collins, 2011)2.

Nothing is certain but death and taxes, but is there nothing we can do to slow down
the aging process? According to Collins (2011), we can take action to prevent the
emergence of chronic diseases. We can extend the healthy life affect by not smoking,
regular physical activity, a balanced diet, cutting down on aspirin, avoiding excessive
exposure to sunlight, and regular checkups to detect curable diseases. He also adopted
the concept of stimulating sirtuins which could slow down the aging process. What is
interesting, a sirtuin-activating substance (resveratrol) is a natural compound found
in red wine. It is credited with lowering the possibility of heart disease, which is why
daily consumption of red wine (but not the whole bottle) seems to be a pleasure which
prolongs life. It is also said to reduce caloric intake by 30 percent relative to normal
demand.
1„And finally, the last act that ends the strange and full of action art events: the new childhood

when memory is lost, teeth, taste, hair, eyes – and eventually all.” (Shakespeare, 1993).
2As noted by Collins F.S. this argument should not be abused. Take for instance the phenomenon

of menopause in women. Menopause is a reproductive capacity limit set for a certain moment of their
lives. Interestingly, this phenomenon is justified by the so-called grandmother effect – the presence
of an infertile woman in the family allows the younger generation to benefit from the support and
experience of older people, which overall increases the chances of reproductive success of the family.
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By escalation of human subjectivity I understand the growth of human body in
its development stage between the conception and the moment of birth. The entity
is a zygote initially, but over time the initial genome is amplified in accordance with
the information contained in the DNA code, so that it enters the period of embryonic
and fetal development. In the final period it is fully formed and able to live outside
the mother’s body (i.e. the viability).

A human being is unique if only because he knows the language on the basis of

Fig. 1. Human development from conception to death.

Fig. 2. Escalation of human subjectivity – development and protection.

Fig. 3. Risk of inducing birth defects.
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which he was built (although he cannot fully read it). But why should we protect
him? To survive and pass information about themselves to future generations genomes
of various organisms affect each other in various ways (Dawkins, 1996). Therefore,
the ’selfish genes’ had to develop some mechanisms to enable them to reproduce
themselves. Such a mechanism is undoubtedly supported by a culture by which man
has established some rules and made them law.

Therefore, already in the early stages of its development, this entity is generally
regarded as worthy of greater protection than human tissue. It seems, though, that
protection during embryonic life should not be strong because it is the time of the
greatest risk of malformations (Sadler, 2012). With the end of this stage, however, the
risk is significantly decreased, so what should follow is an increase in the protection
of the human fetus. So we can say that life’s right to escalate subjectivity should not
be absolute. With the development it should become ’fuller’ and the protection of
the embryo and the fetus more intense.

Regulations concerning a natural person in civil law are incomplete and inaccurate
when it comes to determining the beginning and end of that legal entity (Radwański,
2006). In the light of current law unborn (nasciturus) is not a legal entity. According
to art. 8 of the Civil Code, each person has legal capacity from the moment of
birth, i.e. from that moment we acquire a basic bundle of rights and obligations. An
amendment made in 1993 introduced art. 8 §2 of the Civil Code, according to which,
„a born child has legal capacity; however, he can hold rights and incur debts only
provided that it be born alive”.

This provision was repealed three years later, and now there are no standards in
this area (Nawrot, 2007). The doctrine assumes, however, that in terms of property
rights the nasciturus has a limited and conditional legal capacity. In terms of personal
rights (e.g. life and health) the unborn does not have legal capacity.

The draft of the Civil Code provides a definition of legal capacity, and touches
upon the intricate issue of its beginning and end. Obtaining legal capacity determines
the existence of legal personality. According to art. 9 of the draft:

§1. A natural person is a human being. From the moment of birth, a person is
the subject of rights and obligations (legal capacity).

§2. The fetus is considered born if it is to his advantage; However, a child acquires
property rights if it is born alive.

§3. The provision of §2 does not breach separate provisions, which provide for the
protection of the child in a wider range. The concept of a natural person refers to the
concept of man, which to a greater extent is the subject of analysis in philosophy and
anthropology. Category humanity is without doubt primal in relation to the concept
of a natural person (Sokołowski, 2009). In the design it follows that nasciturus is
considered a natural (’considered to be born’) when it is to his advantage.

It seems, however, that a simpler and better solution was the regulation introduced
in the 1993 amendment. However, legal capacity should not be unconditional. If,
therefore, the doctrine assumes that nasciturus has a limited and conditional (born
alive) legal capacity for property rights, it seems is should apply to personal rights as
well. The condition could be partly beneficial birth provided in the project, but also
situations where the law on family planning provides for termination of pregnancy.
However, the provision of art. 9 (especially §2 and §3) of the Civil Code of the Project
will be a useful tool for the protection of legal interests of the nasciturus, both in terms
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of property rights and personal rights. This provision will enable the regularization of
an unborn child as a patient and a number of matters relating to medical and health
issues.

3. ’Playing God’ and Dworkin’s moral free-fall hypothesis

Biotechnomedicine opens new opportunities, but we should not forget about the dan-
gers that progress entails. According to Dworkin (2000), we are entitled to worry that
our settled convictions will – in large numbers – be undermined, that we will be in
a kind of moral free-fall, that we will have to think again against a new background
and with uncertain results.

In Sovereign Virtue, Ronald Dworkin raises a number of questions that relate to
the progress of bioscience: should genetic testing be offered? Who should have access
to genetic information? May embryos be terminated if they possess identifiable genetic
defects? Is genetic engineering morally permissible? To provide answers, Dworkin
(1993) summons into action his distinction between derivative and detached values,
elaborated on in Life’s Dominion.

Easily, many people oppose the large scale programs in the branch of genetics.
Dworkin’s arguments, however, are limited to the non-budgetary reasons that people
have offered for not developing genetic tests for disease or predisposition to disease.
Some of the diseases (such as bowel cancers and rarer diseases) can be predicted
by genetic testing. They facilitate taking appropriate steps in order to control the
disease and reduce the likelihood of its occurrence. It is difficult to imagine good
arguments against carrying out such research. It is true that such tests are more
easily available to rich people and that these results can end in the wrong hands
(employers or insurers). According to Dworkin (2000), these disadvantages cannot
outweigh the value of an increased life expectancy.

Genetic testing also helps you identify diseases (like Huntington’s disease and
certain breast cancers) which, at the present stage of medical knowledge, cannot be
cured or alleviated. According to Dworkin (2000), in case of these diseases, genetic
testing can do no good, and may well do harm. Death sentence is very likely to be
demoralizing, and it will often be catastrophic if the information falls into the wrong
hands. But what limitations on third-party access the community decides are feasible
and desirable, adult patients must be allowed to gauge for themselves bearing in mind
the all the risks involved.

Can the selection of embryos used in in vitro fertilization be morally justified? This
practice is condemned by some opponents of abortion who believe that any human
zygote is a person. It seems obvious that we are morally obliged to get rid of the
embryo if we have the possibility to examine the genetic profile of the zygote and the
chance to detect the defects that would justify the removal of the fetus. According to
Dworkin (2000), we accept in vitro fertilization as a reproductive technique because
we do not believe that it shows disrespect for the human life. When one zygote has
already been implanted, a decision to terminate its life because it is female shows
a disdain for its life, because the question is then whether a single, isolated human
life will continue or cease. But before implantation some embryos must inevitably
perish. Using sex as a criterion seems not more disrespectful to life than any other
criteria. I think that breaking the bonds during the abortion procedure awakens
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greater opposition in us, because the life of a fetus presents a higher value, which
deserves more legal protection than the life of an embryo.

The biggest objection towards modern genetics is raised by capabilities that can
give the scientists the power to decide about the shape of humanity. People gained
that power long ago, in a broad and clumsy way, when they came to understand
that allowing certain people, rather than others, to mate, would have consequences
for the kind of children the produced. Eugenics was modeled on that simple insight.
According to Fukuyama (2004), twentieth-century attempts to create an ’improved’
race failed because people did not have the right tools to implement this project.

It is wrong, people say, particularly after more familiar objections have been found
wanting, to play God. It is said that it is bad itself, regardless of the consequences.
However, ’playing God’ is very vague, and nobody knows what is so wrong about
it. But it cannot mean that basing on natural disasters is always bad for people.
People have been doing it for ages. What is the difference between using engineered
and cloned genes to cure diseases and inventing penicillin? The boundary between
chance and choice is the core of our ethics and our morality – its changes carry serious
consequences.

According to Dworkin (2000), genetic science made us aware of the possibility of
moral dislocation. We dread the prospect of people designing other people because
that possibility in itself shifts the chance/choice boundary that structures our values
as a whole. In his opinion, from a psychological point of view, people believe that
the essence of the distinction between what is guaranteed by God, and what they
are responsible for making of or with that provision, is to be defined physically, in
terms of what is in ’the genes’ or, in a metaphor reflecting an older science, ’the
blood’ (Dworkin, 2000). If people were able to create a man who will have exactly
the same qualities as we wish, than we could chart the destruction of the settled
moral and ethical attitudes starting at almost any point. But the biggest danger is
the use of the fundamental chance/choice distinction in the assignment of personal
and collective responsibility. According to Dworkin (2000), our concerns associated
with genetic engineering relate primarily to losing our grip on what is wrong so that
we end up in a kind of moral free-fall.

We could agree with Dworkin (2000) that cloning and genetic engineering should
be stopped, because it is like playing with fire; we will probably never fully control it.
Does it, however, mean that each mold should awaken our objection? Does it mean
that we should abandon the developments of biosciences such as preimplantation
genetic diagnosis (PGD) or in vitro fertilization (IVF)? PGD from one perspective
opens the door to ’genetic engineering’ and a new eugenics, but it also offers parents
of desperately ill children the hope of a miracle (Steinbock et al., 2009). Eugenics
arouses opposition because of the mastery that the state wanted to have over its
citizens’ reproductive abilities. The mastery does not respect the free will of a man
and deprives him of his dignity. The scientists did not have appropriate resources and
knowledge, which resulted in a pejorative understanding of the concept. Is the same
fate going to meet genetic engineering? We do not know, but it seems necessary for
us to keep in mind the tragic lesson that the history gave us.

Dworkin is right that the spectrum of cloning and genetic engineering is morally
instructive, even if these techniques have so far been impossible. The future of bio-
science can provide the basis for accepting his theory or rejecting it, but for now it
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does not seem that the moral void to fill exists. Playing God is playing with fire, but
that is what we have done since Prometheus. As long as our goal is the well-being
of another person, not the vanity and scientific curiosity to check the unknown, bio-
sciences will carry the light. Whether it warms us up or gets us burned depends on
how we will make use of it.

4. Conclusions

Biotechnomedical progress opens new opportunities, but also brings new risks. Set-
ting the boundaries of freedom of research activities is extremely important because
the consequences of our actions are often unpredictable. The term ’person’ should
encompass a diversification of a person’s legal protection. As the justified side of
biotechnomedical progress I introduce the concept of escalation of human subjectiv-
ity, which changes the degree of legal protection of a human being depending on
his developmental phases. We must still remember though that human dignity and
autonomy should always be essential attributes of human life.
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